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VOLUME 1 
Part I—BaANKING LAw 


A. ORGANIZATION AND STRUCTURE 


§ 2. Stocks and dividends. 


California (1982) Sale of Bank Stock 
Enjoined—Contract of sale of bank stock con- 
ditioned on approval of Superintendent of 
Banks was not void and could be specifically 
enforced. Forde v. Bank of Finance, 186 Cal. 
Rptr. 272 (App.), 100 B.L.J. 373. 


§ 4. Directors. 


U.S. Supreme Court (1983) Interlocking Di- 
rectorates of Banks and Nonbanks—Section 8 
of the Clayton Act does not prohibit inter- 
locking directorates between banks and non- 
banks. Section 8 only applies to interlocking 
directorates between nonbanks. BankAmerica 
Corp. v. United States, No. 81-1487, 100 
B.L.J. 731. 


§ 6.20 Liability on note. 

Tennessee (1982) Maker of Note Personally 
Liable—Instrument which clearly stated on its 
face that individual defendant promised to pay 
a specific amount on the account of the cor- 
poration was sufficient to establish personal li- 
ability of defendant absent evidence that de- 
fendant signed in any capacity other than 
personal. Malone & Hyde Food Servs. v. Par- 
son, 642 S.W.2d 157 (App.), 100 B.L.J. 552. 


§ 8. Mergers. 

U.S. Court of Appeals, 7th Cir. (1982) Dis- 
trict Court Lacked Jurisdiction Over Bank 
Merger Application—District court did not 
have jurisdiction to declare merger plan illegal 
before Comptroller of Currency acted on the 
banks’ merger application. Nehring v. First 
DeKalb Bancshares, Inc., 692 F.2d 1138, 100 
B.L.J. 450. 


B. BANK POWERS AND FUNCTIONS 


§ 15. Investment services. 


U.S. Court of Appeals, 7th Cir. (1982) Rule 
10b-5 Protects Investors Only—In applying 
Rule 10b-5 of the Securities and Exchange 
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Commission there is a rebuttable presumption 
that the purpose in purchasing stock is en- 
trepreneurship rather than investment where 
the purchaser acquires a substantial block of 
stock amounting to more than 50 percent of the 
common »tock of the corporation but less than 
100 percent. Sutter v. Groen, 687 F.2d 197, 
100 B.L.J. 373. 


§ 16. Real estate loans. 

Pennsylvania (1982) Subordination: Banks 
Bound by Mortgage Restriction—Where mort- 
gage contained restriction as to its subordi- 
nation, banks had notice of such restriction 
even though it did not appear in power of at- 
torney granted by mortgagees to their agent. 
Fierst v. Commonwealth Land Title Ins. Co.., 
451 A.2d 674, 100 B.L.J. 451. 


§ 16.35 Transfer of mortgaged 
premises. 

Colorado (1983) Installment Land Contract 
Triggered Due-on-Sale Clause—Installment 
land contract >onstituted a sale or transfer of 
real property for purposes of triggering a due- 
on-sale clause. Rustic Hills Shopping Plaza v. 
Columbia Sav. & Loan Ass’n, 661 P.2d 254, 
100 B.L.J. 734. 


§ 16.60 Foreclosure. 


U.S. District Court, N.D. Miss. (1982) Non- 
judicial Foreclosure: Right to Hearing Waived 
—Where mortgagors failed to respond to no- 
tices sent them by mortgagee and failed to re- 
quest a personal meeting, they waived their 
right to hearing before foreclosure of FmHA 
home loan. United States v. Ford, 551 F. 
Supp. 1101, 100 B.L.J. 552. 


Alabama (1982) Compulsory Counterclaim in 
Fraud Action— Where bank and debtor agreed 
that bank would hold off foreclosure until fraud 
suit brought by debtor was disposed of, debtor 
could not bar later foreclosure action on theory 
of compulsory counterclaim. Brooks v. Peo- 
ples Nat’! Bank of Huntsville, 414 So. 2d 917, 
100 B.L.J. 184. 


Florida (1982) Mortgagee’s Acceptance of 
Payment Bars Foreclosure— Where mortgagee 
accepted from mortgagor substantially all 
amounts due under mortgage, court was 
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justified in refusing to foreclose mortgage even 
though the acceptance of payment by the mort- 
gagee was made after an election to accelerate 
and the mortgagee never explicitly waived its 
election to accelerate. AmeriFirst Fed. Sav & 
Loan Ass’n v. Century 21, 416 So. 2d 45 
(App.), 100 B.L.J. 72. 


Illinois (1982) Foreclosure: Bank Denied Ap- 
pointment of Receiver—Court denied bank’s 
request for appointment of a receiver where it 
was unclear that it would ultimately prevail on 
the merits and there was no allegation made or 
showing of fraud, mismanagement or greai 
emergency or necessity. First Nat’] Bank v. 
Fraker. 443 N.E.2d 1155 (App.), 100 B.L.J. 
553. 


Illinois (1982) Mortgagee’s Bid Extinguished 
Debt: Recovery of Insurance Proceeds 
Barred—Second mortgagee’s purchase at fore- 
closure sale for the full amount due on the note 
secured by the mortgage extinguished the debt 
as to that second mortgagee and terminated his 
contract rights so that he was not entitled to 
insurance proceeds from a fire at the mortgaged 
premises. Partel, Inc. v. Harris Trust & Sav. 
Bank, 437 N.E.2d 1225 (App.), 106 B.L.J 
185. 


Illinois (1982) Entry by Mortgagee Termi- 
nated Lease—Where mortgage was executed 
prior to the lease, mortgagee, after a breach of 
the mortgage, could enter the premises and 
take possession and either evict the tenant or 
recognize him as the mortgagee’s own tenant. 
Silverstein v. Schak, 437 N.E.2d 1292 (App.), 


100 B.L.J. 184. 


Indiana (1982) Foreclosure Sale: Tenants by 
the Entireties Must Each Be Served—In fore- 
closure action against property owned by hus- 
band and wife as tenants by the entireties, both 
husband and wife had to be served with sepa- 
rate summonses to obtain personal jurisdiction 
over each of them. Idlewine v. Madison 
County Bank & Trust Co., 439 N.E.2d 1198 
(App.), 100 B.L.J. 375. 


Oregon (1983) Acceleration of Mortgage Debt 
Upheld—When plaintiff effectively reinstated 
time-essence provision and gave defendants 
reasonable time to cure default, it could accel- 
erate debt and foreclosure property. Salishan 
Hills, Inc. v. Krieger, 660 P.2d 160 (App.), 
100 B.L.J. 735. 


Pennsylvania (1983) Petition for Deficiency 
Judgment Disallowed—Creditor was not per- 
mitted to petition for deficiency judgment un- 
der mortgage foreclosure judgment. McDo- 
well Nat’! Bank of Sharon v. Stupka, 456 A.2d 
540, 100 B.L.J. 640. 


§ 16.65 Right to deficiency. 

Maine (1982) Fair Market Value: Data From 
Independent Appraiser—Where court based its 
determination of the deficiency judgment on 
objective data regarding the property’s fair 
market value, the statutory language requiring 
value “as established by an independent 
appraisal” was justified. Kennebec Sav. Bank 
v. Chandler, 447 A.2d 824, 100 B.L.J. 186. 


§ 17.10 Relation between bank 
and borrower. 

Pennsylvania (1982) Bank as School District 
Treasurer and Depository—Bank which acted 
as both school district’s treasurer and desig- 
nated depository did not violate the school 
code by commingling district funds while act- 
ing in its capacity as depository. Rankin v. Mt. 
Lebanon School Dist., 452 A.2d 1117, 100 
B.L.J. 554. 


§ 18.05 Construction and validity of 
interest clause. 


Wisconsin (1982) Escalator Clause: Interest 
Increase Permitted—Interest escalation clause 
in note permitted federal savings and loan asso- 
ciation to increase the interest portion of each 
monthly payment, in effect, reamortizing the 
loan over a longer period without changing the 
monthly payment. Wilke v. First Fed. Sav. & 
Loan Ass’n, 323 N.W.2d 179 (App.), 100 
B.L.J. 187. 


§ 19. Financial privacy of 
bank records. 


Oklahoma (1982) Bank Barred From Dis- 
closing Loan Application Information— 
Where loan applicant discloses financial and 
other information to bank, there is a duty im- 
posed on the bank to keep the contents of the 
loan application confidential. Djowharzadeh v. 
City Nat’! Bank & Trust Co., 646 P.2d 616, 
100 B.L.J. 188. 
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§ 19.10 Legal process to examine. 
U.S. Court of Appeals, 10th Cir. (1983) Sub- 
poena of Third Party Records: First Amend- 
ment Rights—Antitax organizations had stand- 
ing to challenge subpoena duces tecum served 
on bank directing it to produce any and all 
records pertaining to accounts of the organi- 
zations. Jn re First Nat’! Bank of Englewood, 
Colo., 701 F.2d 115, 100 B.L.J. 736. 


§ 20.05 In general. 

U.S. Court of Appeals, 5th Cir. (1983) Tele- 
phonic Transfer Excluded From EFTA— 
Withdrawal of funds from plaintiff's account 
was not covered by Electronic Fund Transfer 
Act even though the withdrawal was not made 
by an account holder because the Act excludes 
any transfer of funds initiated by a phone con- 
versation between any natural person and an 
officer or employee of a financial institution 
that was not made pursuant to a prearranged 
plan and under which periodic and recurring 
transfers were not contemplated. Kashanchi v. 
Texas Commerce Medical Bank, 703 F.2d 
936, 100 B.L.J. 737. 


§ 22.25 Right of setoff, in general. 

Minnesota (1982) Right of Setoff and Priority 
of Claims—Non-Code Law Applies—Bank’s 
right of setoff was excluded from coverage of 
Article 9 security and filing requirements so 
that priority dispute had to be settled by non- 
Code law. State Bank of Rose Creek v. First 
State Bank, 230 N.W.2d 732, 100 B.L.J. 72. 


§ 22.50 Joint notes and deposits. 
Colorado (1982) Lien on Jointly Owned Prop- 
erty Extinguished by Joint Tenant Debtor’s 
Death—Bank’s lien on real property owned by 
debtor as joint tenant was extinguished on 
debtor’s death by operation of law. Park State 
Bank v. McLean, 660 P.2d 13 (App.), 100 
B.L.J. 746. 


Idaho (1983) Conversion of Joint Savings Ac- 
count by Joint Tenant—Where grandmother 
established joint savings account in her name 
and that of her grandson, grandson did not have 
right of ownership in account entitling him to 
withdraw funds without permission of his 
grandmother. Erhardt v. Leonard, 657 P.2d 
494 (App.), 100 B.L.J. 651. 
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Missouri (1982) Bank Negligently Released 
Funds to Former Joint Tenant—Bank breached 
its contract with depositor and joint tenants 
when it allowed a former joint tenant to with- 
draw the funds. Smith v. American Bank & 
Trust Co. , 639 S.W.2d 169 (App.), 100 B.L.J. 
376. 


Missouri (1982) Joint Account Created by 
Circumstances—Fact that wife did not sign ac- 
count signature card did not mean that bank 
had no duty or obligation to the wife in respect 
to deposited funds. Stillings v. Citizens Bank 
of Ava, 637 S.W.2d 401 (App.), 100 B.L.J. 
295. 


Nebraska (1982) Certificates of Deposit Pass 
to Joint Tenant—Certificates of deposit in joint 
names of decedent and his son were part of the 
estate and passed directly to the son. Jn re Es- 
tate of Walters, 324 N.W.2d 889, 100 B.L.J. 
4:385. 


North Carolina (1982) Joint Ownership of 
Savings Certificate: Survivor Takes Deposit— 
Signature card signed by intestate and his fa- 
ther which expressly provided for right of sur- 
vivorship created a joint account with right of 
survivorship and governed a renewal certificate 
issued only in intestate’s name as well. 
Threatte v. Threatte, 296 S.E.2d 521 (App.), 
100 B.L.J. 462. 


Tennessee (1982) Estate Liable for One Half 
of Joint Debt—Where widow paid entire out- 
standing balance of note executed by her and 
her husband and trust deed securing note was 
assigned to her, she was not entitled to entire 
proceeds of sale of collateral but only to one 
half. Clemmer v. First Am. Bank of Milan, 
643 S.W.2d 899 (App.), 100 B.L.J. 555. 


C. BANK SUPERVISION AND 
REGULATION 


§ 23.10 State’s power to regulate. 

New York (1982) National Bank Not Exempt 
From Posting Security—National bank, which 
was not licensed to do business in New York 
State, was not exempt from law requiring non- 
residents to post security for costs. Citibank 
(South Dakota), N.A. v. Gonzalez, 452 
N.Y.S.2d 1012 (Civ. Ct., Bronx County), 100 
B.L.J. 296. 
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§ 23.30 Establishing branches. 

U.S. Court of Appeals, 6th Cir. (1982) Na- 
tional Bank’s Right to Establish a Branch 
Office—Kentucky statute interpreted to allow 
a national bank to establish a branch in the 
same city in which its principal office is located 
even though the branch will be in a different 
county than the one in which the principal 
office is located and Kentucky statutes prohibit 
multiple county banking. American Fidelity 
Bank & Trust Co., v. Heimann, 683 F.2d 999, 
100 B.L.J. 182. 


§ 23.40 Misapplication of funds. 


U.S. District Court, W.D. Va. (1983) Worth- 
less Check—No Misapplication of Funds Pos- 
sible—Bank president was not guilty of misap- 
plication of funds where check he returned to 
drawer was valueless and was not security for 
loan made by the bank. United States v. Kel- 
lerman, 555 F. Supp. 843, 100 B.L.J. 637. 


§ 25.20 Receive’ship of closed bank. 


U.S. Court of Appeals, 9th Cir. (1982) De- 
frauded Subordinated Noteholder Shares to 
General Creditor—Franklin National Bank, on 
proving that it was fraudulently induced to 
make a subordinated loan, was entitled to share 
in ratable distribution of failed bank’s assets as 
a general creditor. FDIC v. United States Nat’! 
Bank, 685 F.2d 270, 100 B.L.J. 296. 


§ 25.25 Receivership of 
insolvent bank. 


U.S. District Court, W.D. Okla. (1983) Par- 
ticipating Bank Not a Preferred Creditor— 
Participating bank was not a preferred creditor 
of insolvent bank where offset of depositors’ 
accounts against loan indebtedness was merely 
a paper transaction and did not augment the 
assets in the hands of the FDIC as receiver of 
the insolvent bank. Chase Manhattan Bank, 
N.A. v. FDIC, 554 F. Supp. 251, 100 B.L.J. 
641. 


§ 26. State regulation of banking. 

U.S. Court of Appeals, 2d Cir. (1982) Use of 
Business Judgment Rule to Dismiss Share- 
holder’s Derivative Suit—Dismissal of share- 
holder derivative claims of National Bank Act 
10 percent loan-to-combined shareholder 


equity and capital ratio violations and other 
breaches of directors’ duties is not permissible 
unless state law authorizes the dismissal. State 
corporation law as to when shareholder de- 
mand on the corporation’s board of directors is 
required, and as to when the business judgment 
rule applies to the recommendations of an al- 
legedly “independent” board-appointed liti- 
gation committee, controls whether the federal 
banking law claims may be asserted deriva- 
tively against the banking corporation. Joy v. 
North, 692 F.2d 880, 100 B.L.J. 546. 


Illinois (1983) License to Operate Currency 
Exchange Granted —License to operate com- 
munity currency exchange was granted where 
there was no evidence that issuance of new li- 
cense would not promote convenience and ad- 
vantage of community. Azteca Currency Exch. 
v. Illinois Dep’t of Fin. Inst., 445 N.E.2d 398 
(App.), 100 B.L.J. 642. 


§ 26.15 Issuance of charters. 

Colorado (1982) Incorporation Requirements 
Satisfied After Application Filed—Action of 
State Banking Board allowing incorporators of 
commercial bank to satisfy statutory require- 
ments after application was filed but before 
hearing was held was proper. Firstbank of No. 
Longmont v. Banking Board, 648 P.2d 684 
(App.), 100 B.L.J. 189. 


Colorado (1982) Bank Charter Application: 
Intent to Transfer Stock Not Disclosed— 
Individuals applying for commercial bank 
charter were not obligated to disclose that it 
was likely that after issuance of the charter the 
stock would be transferred to a holding com- 
pany. Monroe Indus. Bank v. Bloom, 648 
P.2d 686 (App.), 100 B.L.J. 189. 


D. SPECIALIZED ORGANIZATIONS 
WITH BANKING FUNCTIONS 


§ 27.30 Payment after depositor’s 
death 


Florida (1983) Certificate of Deposit Is Per- 
sonal Savings Account—Certificate of deposit 
and money market savings certificate were 
held to be personal savings accounts. Gadoury 
v. Caldwell, 425 So. 2d 220 (App.), 100 
B.L.J. 652. 





§ 29. Federal home loan banks. 


Florida (1982) Due-on-Sale Clause Enforced 
—Due-on-sale provision in mortgage contract 
was enforced after owner of mortgaged prop- 
erty sold or transferred property without ap- 
proval of lender in violation of contract terms. 
Washington Sav. & Loan v. Del Portillo, 419 
So. 2d 805 (App.), 100 B.L.J. 452. 


§ 30. Federal Savings and Loan 
insurance Corporation. 


U.S. District Court, N.D. Cal. (1982) FSLIC 
Removed as Receiver of State Associa- 
tion—Court removed Federal Savings and 
Loan Insurance Corporation (FSLIC) as re- 
ceiver of state savings and loan association 
where Federal Home Loan Bank Board acted 
precipitously in appointing a federal receiver 
and in violation of federal statutes and policy 
which limited federal intrusion in the super- 
vision of state associations. Fidelity Sav. & 
Loan Ass’n v. Federal Home Loan Bank Bd., 
540 F. Supp. 1374, 100 B.L.J. 73. 


§ 34. Bank holding companies. 


U.S. Court of Appeals, 11th Cir. (1982) 
Antitying Provisions Not Violated—Bank’s 
requirement that financial control of an enter- 


prise be placed in new hands when necessary to 
protect its investment before extending further 
credit did not constitute a violation of antitying 
amendments to the Bank Holding Company 
Act. Parsons Steel, Inc. v. First Ala. Bank of 
Montgomery, 679 F.2d 242, 100 B.L.J. 74. 


F. CONSUMER CREDIT PROTECTION 


§ 39. In general. 

Colorado (1982) Garnishee Could Not Re- 
cover Attorneys’ Fees—Garnishee was not en- 
titled to attorneys’ fees even though creditor’s 
claim was frivolous. Commercial Claims, Ltd. 
v. First Nat’! Bank of Glenwood Springs, 649 
P.2d 736 (App.), 100 B.L.J. 190. 


Maryland (1982) Credit Card Financing of 
Purchases—Interest Restricted—Third-party 
financing of purchases under an open-end 
credit plan was held not to be a loan of the same 
class as the making of a cash advance under 
Maryland Consumer Loan Law and, accord- 
ingly, federally chartered banks and federally 
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insured state-chartered banks, may not charge 
rates in excess of those permitted by the Retail 
Credit Accounts Law on purchase transactions 
financed under their credit card plans. Attorney 
Gen. of Maryland v. Equitable Trust Co. , 450 
A.2d 1274, 100 B.L.J. 443. 


§ 39.10 Truth in Lending Act. 


U.S. Court of Appeals, 11th Cir. (1982) 
TILA Settlement: Statutory Attorneys’ Fees 
Granted—Truth in Lending Act creates a right 
of action for attorneys to seek fee awards after 
settlement of plaintiff’s claim. James v. Home 
Constr. Co. of Mobile, 689 F.2d 1357, 100 
B.L.J. 377. 


U.S. Court of Appeals, 11th Cir. (1982) Dis- 
closure of Different Rebate Methods Not 
Required—Where different method of calcu- 
lating rebate was used, depending on whether 
debtor voluntarily prepaid loan or defaulted 
causing an acceleration, disclosure of both 
methods was not required because rebate in 
cause of default and acceleration was greater. 
Steward v. Ford Motor Credit Co., 685 F.2d 
391, 100 B.L.J. 297. 


U.S. District Court, D. Conn. (1982) TIL: 
Open-End Credit and Statute of Limitations— 
Where consumer and creditor had an open-end 
credit arrangement, the starting point for the 
one-year statute of limitations was held to be 
the date on which there was a finance charge 
imposed to put the consumer on notice that a 
violation had occurred. Baskin v. G. Fox & 
Co., 550 F. Supp. 64, 100 B.L.J. 452. 


U.S. District Court, E.D. Mich. (1982) Loan 
to Corporation: TILA Inapplicable—Where 
loan was actually extended to a corporation, 
the TILA did not apply even though the loan 
constituted a consumer credit transaction be- 
cause natural persons were offered credit and 
used it for personal purposes. Selman v. Manor 
Mortgage Co., 551 F. Supp. 345, 100 B.L.J. 
555. 


U.S. District Court, E.D. Pa. (1983) Failure 
to Disclose Retained Mortgage: TILA Viola- 
tion—Failure of creditor to disclose to debtor 
its intention to secure second loan with two 
mortgages, one retained and one acquired, was 
a material violation of the disclosure require- 
ments of Truth in Lending Act giving debtor a 
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continuing right to rescind the transaction. 
Bookhart v. Mid-Perin Consumer Discount 
Co., 559 F. Supp. 208, 100 B.L.J. 738. 


§ 40. Equal Credit Opportunity Act. 


U.S. District Court, N.D.N.Y. (1981) No 
Sex Discrimination in Denial of Mortgage— 
Denial of loan on basis of sex discrimination 
was not proved where loan received from an- 
other institution was at a higher interest rate 
and was therefore more attractive to lender. 
Williams v. First Fed. Sav. & Loan Ass’n, 554 
F. Supp. 447, 100 B.L.J. 643. 


§ 42.10 Disclosure. 


U.S. Court of Appeals, 4th Cir. (1982) Fail- 
ure to Disclose Grace Period: No Violation— 
Disclosure of seller’s right of repossession 
without identifying the limitation of a ten-day 
grace period did not constitute an inaccurate 
description of state law and was not a violation 
of the TILA and Regulation Z. Fox v. Heilig- 
Meyers Co., 681 F.2d 212, 100 B.L.J. 75. 


G. OFFENSES BY BANK AND 
BANK CRIMES 


§ 43. Usury. 


Arkansas (1982) Commitment Fee Caused 
Loan to Be Usurious—Second mortgagee had 
standing to challenge first mortgage for usury 
and first mortgage was held usurious where 
commitment fee could have been charged at 
the outset thereby rendering the rate charged 
usurious. First Nat’! Mortgage v. Arkino Lum- 
ber & Supply, 641 S.W.2d 31, 100 B.L.J. 
556. 


Nebraska (1982) Statutory Change Elim- 
inated Usury Defense—Amendment to usury 
law exempting loans of $100,000 or more from 
usury laws applied to transaction at issue. 
Farmland Enters., Inc. v. Schueman, 322 
N.W.2d 665, 100 B.L.J. 298. 


§ 43.10 Transactions held not 
usurious. 

Florida (1982) Service Charge Not Hidden 

Interest—One percent service charge on loan 

did not make loan usurious. Barnett Banks of 

West Orlando v. Abramowitz, 419 So. 2d 627, 

100 B.L.J. 377. 
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Texas (1982) Noninterest Charge: No Usury— 
Charge of “floor plan interest” did not make 
contract usurious. Meyer v. Mack Sales, Inc., 
645 S.W.2d 493 (App.), 100 B.L.J. 644. 


§ 44.10 Conversion. 


U.S. Court of Appeals, Ist Cir. (1982) 
Wrongful Conversion of Collateral—Holder of 
note could not consent to let payment date pass 
while there was still time for debtor to make a 
payment and later declare a default without 
giving debtor an additional grace period to 
make payment. Garfinkle v. Chestnut Hill 
Mortgage Corp., 679 F.2d 276, 100 B.L.J. 76. 


Alaska (1983) Conversion of Check by Bank 
Employee: Six-Year Statute of Limitations— 
Action by payee of check against bank for fail- 
ing to deposit check sounded in conversion and 
was subject to six-year statute of limitations. 
Vest v. First Nat’! Bank of Fairbanks, P.2d 
1233, 100 B.L.J. 739. 


§ 44.20 Forgery. 

Florida (1982) Promoter Personally Liable on 
Corporations Agreement—Promoter of cor- 
poration was personally liable on merchant’s 
MasterCharge agreement for sales drafts 
forged by employee. Ratner v. Central Nat’! 
Bank of Miami, 414 So. 2d 210 (App.), 100 
B.L.J. 77. 


Wisconsin (1983) Conviction for Uttering 
Forged Instrument—Defendant was convicted 
of uttering as genuine a forgery despite fact that 
check involved was not signed by maker. State 
v. Machon, 331 N.W.2d 665 (App.), 100 
B.L.J. 739. 


Part lII—BANKRUPTCY 


B. LIQUIDATION 


§ 45.30 Automatic stay of creditor 
activities; exception. 

U.S. Court of Appeals, 2d Cir. (1983) Bank 
Not an Interested Party in Bankruptcy of Les- 
see of Mortgaged Premises—Where bank pos- 
sessed no claim against bankrupt lessee of 
mortgaged premises and was not a creditor of 
the bankrupt, it was not a “party in interest” 
entitled to seek to have the automatic stay va- 
cated or modified. Jn re Comcoach Corp., 698 
F.2d 571, 100 B.L.J. 644. 





U.S. Court of Appeals, 6th Cir. (1982) 
Bankruptcy Automatically Stayed State Court 
Order—Where action by staie in state court 
was essentially one of money adjustment, 
automatic stay provisions of the Bankruptcy 
Act applied to stay state court proceeding. Jn re 
Kovacs, 681 F.2d 454, 100 B.L.J. 77. 


U.S. Court of Appeals, 9th Cir. (1982) 
Bankruptcy Stay Lifted Where No Equity in 
Note—Where bankrupt had no equity in note 
securing judgment, bankruptcy court acted 
properly in lifting automatic stay. Jn re Bialac, 
694 F.2d 625, 100 B.L.J. 557. 


§ 45.40 Jurisdiction of bankruptcy 
court. 

U.S. Court of Appeals, 8th Cir. (1983) Dis- 
trict Court Remand Order Not Appealable— 
District court’s order remanding ruling in 
bankruptcy case to itself for de novo trial and 
referring case to bankruptcy court for its rec- 
ommendation was nonappealable order. Jn re 
Hansen, 702 F.2d 728, 100 B.L.J. 740. 


§ 46. Property included in bankruptcy 
estate 


U.S. Court of Appeals, 6th Cir. (1983) 
Bankruptcy Act: Lien Avoidance Provision 
Not Retroactive—Lien avoidance provision of 
Bankruptcy Reform Act could not be applied 
retroactively to avoid liens obtained prior to its 
enactment. Jn re Curry, 698 F.2d 298, 100 
B.L.J. 645. 


§ 47. Claims against bankruptcy 
estate. 


U.S. Court of Appeals, 9th Cir. (1983) Pro- 
duction Credit Association Liable for At- 
torneys’ Fees But Not Punitive Damages— 
Production credit association was government 
agency and as such not liable for punitive dam- 
ages, but it was liable to debtor for attorneys’ 
fees on debtor’s counterclaim. Jn re Sparkman, 
703 F.2d 1097, 100 B.L.J. 740. 


U.S. Court of Appeals, 11th Cir. (1982) 
Transferred Claim in Bankruptcy Timely— 
Claim in bankruptcy transferred by bank to a 
third party was timely where third party’s filing 
relates back in time to original filing by bank. 
Carnegie v. Georgia Higher Educ. Assistance 
Corp., 691 F.2d 482, 100 B.L.J. 453. 
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§ 47.20 Secured claims. 

U.S. Supreme Coart (1982) Bankruptcy 
Code’s Household Exemptions Not Retro- 
active—Section 522(f)(2) of the Bankruptcy 
Act of 1978, which permits a debtor to avoid a 
nonpurchase money security interest in certain 
personal items, such as household furnishings, 
clothing, jewelry, and health aids, does not ap- 
ply retrospectively. United States v. Security 
Indus. Bank, 103 S. Ct. 407, 100 B.L.J. 370. 


U.S. Court of Appeals, 11th Cir. (1983) 
Renewal Note: Bankruptcy Reform Act 
Inapplicable—Where installment note dated 
after effective date of Bankruptcy Reform Act 
was actually a renewal and consolidation of 
prior pre-Act notes, debtor could not avoid 
fixing of bank’s lien on his office equipment, 
furnishings, and law books under Section 
522(f) of the Bankruptcy Reform Act. First 
Nat’l Bank & Trust Co. v. Daniel, 701 F.2d 
141, 100 B.L.J. 741. 


§ 47.40 Taxes. 

U.S. Court of Appeals, 9th Cir. (1983) Tax 
Assessments: Bankruptcy Suspends Statute of 
Limitations—Where taxpayer files a bank- 
ruptcy petition, six-year statute of limitations 
period is suspended from the date the petition is 
filed to a date one year after date of the first 
meeting of creditors. United States v. Bres- 
hears, 698 F.2d 394, 100 B.L.J. 646. 


§ 48.05 Fraudulent transfers or 
concealment of property. 

U.S. Court of Appeals, 11th Cir. (1983) 
Fraudulent Transfer of Social Security Bene- 
fits—Transfer of accumulated Social Security 
benefits by debtor to his daughter was a fraudu- 
lent transfer which the trustee in bankruptcy 
could set aside. In re Treadwell, 699 F.2d 
1050, 100 B.L.J. 646. 


§ 50.25 Debts arising from fiduciary’s 
fraud. 


U.S. Court of Appeals, 4th Cir. (1983) Oral 
Representations Do Not Bar Discharge in 
Bankruptcy—Oral representations by insider 
of corporation could not form basis for pre- 
venting discharge in bankruptcy. Blackwell v. 
Dabney, 702 F.2d 490, 100 B.L.J. 742. 
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§ 50.30 Alimony maintenance, and 
U.S. Court of Appeals, 8th Cir. (1983) Hus- 
band Could Not Discharge in Bankruptcy Sup- 
port Obligations—Husband’s undertaking to 
pay wife’s debts including attorney’s fee in a 
divorce proceeding was “support” for bank- 
ruptcy purposes and as such nondischargeable. 
In re Williams, 703 F.2d 1055, 100 B.L.J. 
743. 


§ 51. Powers of trustee in bankruptcy. 


U.S. Court of Appeais, 3d Cir. (1982) 
Trustee Unable to Avoid Interest of Purchaser 
in Possession—Where purchaser of con- 
dominium unit was in possession of same, 
trustee in bankruptcy of seller was obligated to 
inquire into possessor’s claimed interest and 
could not avoid purchase. McCannon v. Mar- 
ston, 679 F.2d 13, 100 B.L.J. 190. 


§ 51.20 Trustee’s power to avoid 
certain statutory liens. 


U.S. Court of Appeals, 3d Cir. (1982) State 
Judicial Lien Avoided—State’s lien was a judi- 
cial one avoidable under Section 522(f)(1) of 
the Bankruptcy Code to the extent that it im- 
paired an exemption under that section. Gard- 
ner v. Commonwealth of Pa., Dep’t of Pub. 
Welfare, 685 F.2d 106, 100 B.L.J. 299. 


§ 51.25 Trustee’s power to avoid 
preferential transfers. 
U.S. Court of Appeals, 8th Cir. (1982) 
Claim Under Both Sections 60 and 70 of Bank- 
ruptcy Act Recognized——Successor trustee in 
bankruptcy who sought to recover down pay- 
ment in real estate transaction made by bank- 
rupts stated a claim under both Section 60 and 
Section 70 of the Bankruptcy Act. Jn re Dahl- 
berg, 681 F.2d 546, 100 B.L.J. 78. 


C. REORGANIZATION 


§ 52. Proceedings. 

U.S. Court ef Appeals Ist Cir. (1982) Sol- 
vent Bankrupt: Debenture Holders Get 
Interest—Trustee’s plan oi ‘organization of 
solvent debtor was not fair and equitable and 
should not have been confirmed where plan did 
not provide that debtor’s convertible debenture 
holders or its straight debenture holders would 
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receive payment of interest on overdue install- 
ments of interest. Debentureholders Protective 
Comm. v. Continental Inv. Corp., 679 F.2d 
264, 100 B.L.J. 191. 


U.S. Court of Appeals, 2d Cir. (1982) 
Debtor Forced to Assume or Reject Lease— 
Where one year had passed since debtor filed 
its petition in bankruptcy and it had not com- 
posed a reorganization plan, court affirmed 
decision of bankruptcy judge giving debtor 
thirty days to elect to assume or reject its un- 
expired theatre lease even though the allow- 
ance of only thirty days may have deprived 
debtor of time needed to formulate its reor- 
ganization plan. Theatre Holding Corp. v. 
Mauro, 681 F.2d 102, 100 B.L.J. 79. 


U.S. Court of Appeals, 3d Cir. (1982) Claim 
in Bankruptcy Court Valued at Zero—It was 
not error to assign zero value to claims of 
stockholders who brought action against debtor 
in state court where, if claims had been valued 
according to present probability of success, the 
stockholders might have acquired a significant 
voice in the reorganization proceedings only to 
have the state court later decide against them. 
Bittner v. Borne Chem. Co., 691 F.2d 134, 
100 B.L.J. 454. 


§ 52.10 Jurisdiction of bankruptcy 
court. 

U.S. Court of Appeals, 2d Cir. (1982) 
Debtor Must Pay Fees According to 
Schedule—Debtor who voluntarily filed for 
Chapter XI relief was held to precise fee sched- 
ule set up under Referees’ Salary Act. Jn re 
Fidelity Mortgage Investors, 690 F.2d 35, 100 
B.L.J. 378. 


U.S. Court of Appeals, 3d Cir. (1982) Bank- 
ruptcy Court May Reconsider Disallowed 
Claims—New Bankruptcy Code did not eradi- 
cate power of bankruptcy court to reconsider 
claims that had previously been disallowed. 
Brielle Assocs. v. Graziano, 685 F.2d 109, 
100 B.L.J. 299. 


D. DEBT ADJUSTMENTS FOR 
INDIVIDUALS WITH 
REGULAR INCOME 


§ 55. Eligibility for Chapter XIill relief. 
U.S. Court of Appeals, 2d Cir. (1982) Inter- 





locutory Bankruptcy Order Not Appealable— 
Parties, by agreement, could not bring an ap- 
peal to the circuit court from an interlocutory 
decision of the bankruptcy court. Maiorino v. 
Branford Sav. Bank, 691 F.2d 89, 100 B.L.J. 
456. 


U.S. Court of Appeals, 2d Cir. (1982) Chap- 
ter 13 Plan Funded With Pension Monies— 
Retired New York State employees were able 
to fund chapter 13 plans with a portion of their 
monthly pension benefits despite state law pro- 
hibition against assignment to creditors. Regan 
v. Ross, 691 F.2d 81, 100 B.L.J. 455. 


U.S. Court of Appeals, 8th Cir. (1982) Filing 
Date of Bankruptcy Petition Is Effective 
Date—Effective date of chapter 13 plan for 
purpose of electing exemptions was date peti- 
tion was filed, and fact that a modification was 
filed at a later date did not change this. Holly- 
tex Carpet Mills v. Tedford, 691 F.2d 392, 100 
B.L.J. 456. 


§ 55.05 In general. 

U.S. Court of Appeals, 2d Cir. (1982) Chap- 
ter 13 Debtor Can Cure Default and Maintain 
Payments—Mortgagors could cure default and 
return to monthly mortgage payments under 
chapter 13 plan even though mortgagee had 
accelerated mortgage and started foreclosure 
proceedings prior to mortgagors’ filing of 
bankruptcy petition. Jn re Taddeo, 685 F.2d 
24, 100 B.L.J. 300. 


§ 57.05 Conversion to Chapter VI 
case. 

U.S. Court of Appeals, 8th Cir. (1982) 
Chapter 13 Conversion: Undistributed Funds 
Not Exempt—Undistributed funds were not 
exempt when chapter 13 proceeding was con- 
verted to a chapter 7 action. Resendez v. Lind- 
quist, 691 F.2d 397, 100 B.L.J. 457. 


Part Ill—TRusT AND 
Estates Law 


A. INTESTACY 


§ 58. Intestate succession. 


Florida (1982) Pretermitted Spouse Takes In- 
testate Share—Spouse was held to be entitled 
to an intestate share of deceased spouse’s estate 


853 


1983 DIGEST INDEX 


where will executed prior to marriage made 
bequest to named surviving spouse but bequest 
was pot made in contemplation of marriage. 
Estate of Ganier v. Estate of Ganier, 418 So. 
2d 256, 100 B.L.J. 303. 


Maine (1982) Notice to Decedent’s Siblings 
Adequate—Receipt of copies of petition for 
probate together with notices informing de- 
cedent’s siblings that they had rights as inter- 
ested persons was sufficient notice and gave 
them adequate opportunity to present objec- 
tions. Jn re Estate of Elias, 451 A.2d 637, 100 
B.L.J. 462. 


B. EXECUTION AND ATTESTATION 
OF WILLS 


§ 60.20 Attestation. 

Maryland (1983) Witness’s Deposition Did 
Not Bar Probate—Will was admitted to pro- 
bate notwithstanding one witness’s inability to 
remember its testamentary character. O'Neal 
v. Jennings, 455 A.2d 66 (App.), 100 B.L.J. 
652. 


Pennsylvania (1982) Attesting Witness Inher- 
its Estate—Intent of testatrix to have sister in- 
herit estate was paramount even though law in 
effect in New Jersey at time testatrix died 
would deny benefits to sister as attesting wit- 
ness. Jn re Estate of January, 446 A.2d 1265, 
100 B.L.J. 84. 


Texas (1982) Self-Proving Affidavit Su- 
perfluous—Will was admitted to probate even 
though witnesses only signed self-proving 
affidavit where the witnesses did sign on the 
face of the will and testified that they did so for 
the purpose of witnessing the will. The lan- 
guage of the self-proving affidavit was held 
to be superfluous. Fleming v. Wich, 634 
S.W.2d 733 (App.), 100 B.L.J. 84. 


Utah (1983) Change in Law Did Not 
Invalidate Will—Fact that one witness to will 
was only sixteen years old did not invalidate 
will. Estate of Grossen v. Vincent, 657 P.2d 
1345, 100 B.L.J. 653. 


§ 61.05 Holographic wills. 

Arkansas (1982) Holographic Will: Court- 
Appointed Handwriting Expert—The court did 
not abuse its discretion by orderit.; a hand- 
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writing expert to examine purported holo- 
graphic will for forgery. Wilson v. Kemp, 644 
S.W.2d 306 (App.), 100 B.L.J. 653. 


§ 62. Contract to make wills. 

Missouri (1982) Conveyances by Surviving 
Spouse Violated Antenuptial Agreement— 
Surviving spouse’s conveyances of all her 
property of any substantial income production 
to joint names of herself and her relatives were 
unsupported by consideration and violated 
spouse’s antenuptia! agreement. Cline v. 
Graves, 641 S.W.2d 151 (App.), 100 B.L.J. 
562. 


§ 62.05 Joint and mutual wills. 

IHinois (1982) Proceeding Questioning Title 
Was Not a Claim Against Estate—Action by 
third-party beneficiary of a joint and mutual 
will to contest title to assets, which executor 
sought to inventory and distribute under sub- 
sequent will, was not time-barred because it 
was not a claim against the estate. Illinois Ma- 
sonic Children’s Home v. Flynn, 441 N.E.2d 
126 (App.), 100 B.L.J. 463. 


§ 62.10 Oral contracts. 


Wisconsin (1983) Failure to Make Will—No 
Actionable Tort—Testator’s breach of contract 
in failing to make certain provisions by will 
was not actionable in tort. Landwehr v. Citi- 
zens Trust Co., 329 N.W.2d 411, 100 B.L.J. 
654. 


C. EXECUTORS AND 
ADMINISTRATORS 


§ 63.05 Appointment. 

Pennsylvania (1982) Appointment as Exec- 
utrix Did Not Relate Back—Agreement for 
sale of real estate of a decedent was not binding 
and enforceable against decedent’s estate 
where agreement was executed by executrix 
prior to probate of will and formal issuance of 
letters testamentary. Becker v. Montgomery, 
451 A.2d 1029, 100 B.L.J. 464. 


Wisconsin (1982) Clause Naming Attorney for 
Estate Valid—Condition in will providing that 
designated personal representative may serve 
as such only if he retains, for purposes of pro- 
bating the estate, the attorney who drafted the 


will was not void as against public policy. /n re 
Estate of Devroy, 325 N.W.2d 345, 100 
B.L.J. 464. 


§ 63.15 Compensation. 

Maryland (1982) Sale of Estate Property: 
Commission to Personal Representative— 
Personal representative was allowed a commis- 
sion on the sale of estate’s real property even 
though broker aided in the sale of the property. 
In re Estate of Simon, 451 A.2d 907, 100 
B.L.J. 465. 


§ 63.25 Removal. 


Louisiana (1982) Executors Removed for Ne- 
glecting Estate Property-—Where executors 
failed in their duty to preserve estate property, 
court acted properly in removing them. /n re 
Succession of Lawless, 415 So. 2d 1008 
(App.), 100 B.L.J. 85. 


Maine (1983) Personal Representative Re- 
moved and Surcharged—Personal representa- 
tive was removed for misconduct and was sur- 
charged for losses resulting from his 
mismanagement of estate. Jn re Estate of 
Bonin, 457 A.2d 1123, 100 B.L.J. 747. 


Montana (1982) Surviving Spouse Had Prior- 
ity Over Personal Representative—Person who 
was neither an heir nor devisee had standing to 
object to appointment of decedent’s husband as 
personal representative of her estate where 
such person had a claim against the estate. Jn re 
Estate of Karst, 650 P.2d 792, 100 B.L.J. 
4:385 


§ 64.10 Taxes. 


North Carolina (1982) Interest Expenses: De- 
ductible Cost of Administration—Interest ex- 
penses incurred as a result of borrowing funds 
to satisfy federal estate and state inheritance 
tax liabilities may be deducted from a de- 
cedent’s gross estate as a cost of adminis- 
tration. Holt v. Lynch, 297 S.E.2d 594, 100 
B.L.J. 562. 


§ 64.15 Attorneys’ fees. 


New Mexico (1983) Special Administrator’s 
Attorney Paid From Estate—Special adminis- 
trator had duty to secure probate of will and to 
defend it and was statutorily entitled to recover 
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from estate for attorneys’ fees and costs in- 
curred in defending will, in good faith, even 
though will was found to be invalid. /n re Fer- 
rill, 660 P.2d 593, 100 B.L.J. 747. 


North Dakota (1982) Invalid Will: Proponent 
Denied Attorneys’ Fees—Where personal rep- 
resentative did not establish that he acted in 
good faith, that his conduct was free from 
fraud, and that he benefited the estate, he could 
not recover his costs and attorneys’ fees from 
the estate. Jn re Estate of Honerud, 326 
N.W.2d 95, 100 B.L.J. 465. 


§ 64.45 Prudent investment and sales. 


Mississippi (1982) Purchaser From Executrix: 
No Standing in Estate Proceeding—Purchaser 
of real estate from executrix had no standing to 
seek to modify a decree which approved the 
supplemental final accounting of the estate and 
authorized sale of the property where his inter- 
est was purely contingent on executrix re- 
ceiving title to the property. Turner v. Estate of 
Hightower, 417 So. 2d 919, 100 B.L.J. 303. 


North Carolina (1982) Executor Bank Prop- 
erly Enforced Right of First Refusal—Right of 
first refusal granted in will was fulfilled when 
executor bank appraised the property, offered 
it to testator’s children through numerous let- 
ters and allowed them to bid privately on the 
property. Smith v. Central Carolina Bank & 
Trust Co., 297 S.E.2d 783, 100 B.L.J. 563. 


D. VALIDITY OF WILLS 


§ 65.10 Admissible evidence and 
findings. 

North Carolina (1983) Will Denied Probate— 

Will offered by its beneficiaries was denied 

probate where evidence indicated that it was 

not the duly executed will of testator. In re 

Bethune, 299 S.E.2d 259, 100 B.L.J. 566. 


§ 65.45 Jurisdiction of probate court. 
Alabama (1982) Wills Declared Null and 
Void Pursuant to Agreement—Court had au- 
thority to enter judgment declaring wills null 
and void pursuant to settlement agreement 
without specifically finding that testator lacked 
testamentary capacity. Ex parte Boyd, 417 So. 
2d 577, 100 B.L.J. 195. 
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§ 66.20 Lines drawn through 
provisions. 

Virginia (1982) Scratched Over Legacies 
Valid—Order admitting will to probate in- 
cluded language which was scratched over but 
still legible so that those scratched over be- 
quests were valid. Conrad v. Carter, 297 
S.E.2d 706, 100 B.L.J. 564. 


§ 66.25 Burdens of proof and 
presumptions. 

Florida (1982) Dead Man’s Statute Bars Testi- 
mony of Will Revocation Issue—Devisee of 
lost will was precluded by dead man’s statute 
from testifying concerning oral commu- 
nications with deceased testator in effort to re- 
but presumption of revocation of will. Jn re 
Estate of Parson, 416 So. 2d 513 (App.), 100 
B.L.J. 85. 


Louisiana (1982) Forgery—Burden on Aileg- 
ing Party—Applying the laws of Honduras, the 
court held that certified first copy of a donation 
inter vivos was acceptable as proof of a public 
document. In re Succession of Velasquez- 
Bain, 415 So. 2d 1013 (App.), 100 B.L.J. 86. 


§ 66.30 Lost will. 


Washington (1982) Will Drafter’s Testimony 
Barred by Dead Man’s Statute—Testimony of 
attorney who drafted will as to will’s contents 
was barred by the dead man’s statute. Jn re 
Estate of Shaughnessy, 648 P.2d 427, 100 
B.L.J. 86. 


§ 67.05 Standing to contest will, 
in general. 

Florida (1983) Revocation of Letters Not a 
Waiver of Right to Contest Probate—Stipula- 
tion to revoke letters of administration on dis- 
covery of will did not operate as a waiver of 
right to later petition to revoke probate. Jn re 
Estate of Ballett, 426 So. 2d 1196 (App.), 100 
B.L.J. 655. 


Florida (1982) Disinherited Daughter Lacked 
Standing to Avoid Charitable Bequest— 
Testator’s daughter had no standing to attack 
charitable devise because, were it avoided, she 
would receive no interest in it. Jn re Estate of 
Herman, 427 So. 2d 195 (App.), 100 B.L.J. 
747. 
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§ 67.25 Notice requirement. 


Hawaii (1982) Heir Entitled to Notice of Con- 
test Settlement—Heir of testator was entitled 
to notice from court before it approved set- 
tlement of a will contest. /n re Estate of Girod, 
645 P.2d 871, 100 B.L.J. 195. 


§ 67.35 Testamentary incapacity. 
Louisiana (1982) Valid Will Executed During 
Lucid Interval—Although testatrix did suffer 
from senility, she was capable of executing a 
valid will during a lucid interval. Jn re Succes- 
sion of Catanzano, 417 So. 2d 863 (App.), 100 
B.L.J. 304. 


Louisiana (1982) Valid Will: Testamentary 
Capacity Established—Where testatrix was 
able to form a donative intent and was able to 
see well enough to read, she had sufficient ca- 
pacity to execute a valid will. Jn re Succession 
of Dubos, 422 So. 2d 444 ( App.), 100 B.L.J. 
565. 


Maine (1982) Knowledge of Precise Extent of 
Property Not Required of Testator—Fact that 
decedent was ignorant of the precise extent of 
his property did not establish that he was in- 
competent to execute a valid will. /n re Estate 
of Rosen, 447 A.2d 1220, 100 B.L.J. 304. 


§ 67.40 Undue influence. 


New Mexico (1982) Evidence as to Com- 
petency and Undue Influence Admitted—In 
will contest, court denied motion to exclude 
evidence of decedent’s competency or whether 
he was subject to any kind of influence because 
court was charged with duty of determining 
validity of testamentary document. /n re Estate 
of Elbelt, 656 P.2d 892 (App.), 100 B.L.J. 
656. 


Tennessee (1981) Will Upheld Over Brother’s 
Objection—Where decedent knew exactly 
what was in his will and took extra precautions 
to ensure its validity on learning of his 
brother’s disapproval of its contents, jury was 
correct in finding that no undue influence was 
exerted on decedent. Sutton v. Bledsoe, 635 
S.W.2d 379 (App.), 100 B.L.J. 196. 


West Virginia (1982) Claim for Tortious In- 
terference With Testamentary Bequest Rec- 
ognized— Where devisee has procured a will in 
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his favor by fraud, court recognized construc- 
tive trust in favor of defrauded beneficiary and 
right of same to cause of action for tortious 
interference with testamentary bequest. Bar- 
one v. Barone, 294 S.E.2d 260 (App.), 100 
B.L.J. 304. 


§ 67.45 Purposes contrary to 

public policy. 
Florida (1983) Will in Contemplation of Mar- 
riage Valid—Will which stated it was made in 
contemplation of marriage was not contingent 
or void. Jn re Estate of Nichols, 428 So. 2d 372 
(App.), 100 B.L.J. 748. 


§ 68.05 Election against will by 
surviving spouse. 

New York (1983) Buy-Sell Agreement Was 
Testamentary Substitute—Where wife did not 
abandon husband, her right to spousal election 
was not forfeited and shareholder’s buy-sell 
agreement which was held to be a testamentary 
substitute was subject to this right of election. 
In re Estate of Riefberg, 446 N.E.2d 424, 100 
B.L.J. 749. 


§ 68.10 Charitable gifts. 

Michigan (1983) Latent Ambiguity in Will: 
Extrinsic Evidence Allowed—Extrinsic evi- 
dence was admissible to establish an ambiguity 


in will and to help resolve it. Jn re Estate of 
Kremlich, 331 N.W.2d 228, 100 B.L.J. 749. 


Ohio (1980) Gift to Charity: Mortmain Statute 
—AIn determining whether the value of a partic- 
ular testamentary gift exceeds 25 percent of a 
testator’s net probate estate for purposes of the 
mortmain statute, the gift must be valued as of 
the date of testator’s death. In re Estate of 
Roberts, 437 N.E.2d 1205 (App.), 100 B.L.J. 
87. 


§ 68.15 Property excluded from estate. 
Louisiana (1982) Transfer Upheld: Consid- 
eration Established—Where actual considera- 
tion supported transfer by decedent to nephew, 
the transfer was not a simulation or disguised 
donation. Hysmith v. Coleson, 421 So. 2d 402 
(App.), 100 B.L.J. 466. 





§ 68.20 Property held in joint tenancy 

or tenancy by the entirety. 
Louisiana (1982) Inter Vivos Gift of Joint 
Account—Valid inter vivos gift was estab- 
lished even though only direct proof of dona- 
tive intent was donee’s testimony. Butler v. 
Riddick, 416 So. 2d 332 (App.), 100 B.L.J. 
88. 


E. CONSTRUCTION OF WILLS 


§ 69.05 Nature and extent of 
beneficiary’s interest. 


INinois (1982) “Or the Survivor of Them” Sub- 
ject to Interpretation—Bequest in will to testa- 
tor’s named brothers and sister “or to the sur- 
vivor of them” was ambiguous so that extrinsic 
evidence was admissible to ascertain testator’s 
intention. /n re Estate of Smith, 438 N.E.2d 
553 (App.), 100 B.L.J. 196. 


Illinois (1982) Life Tenant Empowered to 
Sell—Life tenant with power of sale could con- 
vey property without consent of remain- 
dermen. Gaston v. Hamilton, 44 N.E.2d 190 
(App.), 100 B.L.J. 386. 


Nebraska (1982) Testator’s Intent Given 
Effect—Where intent of testator in will to give 
one fourth of his probate estate to his wife and 
remainder to his brother or brother’s children 
was clear, court would not interpret will other- 
wise. In re Estate of Florey, 325 N.W.2d 643, 
100 B.L.J. 466. 


Oklahoma (1982) Contingent Bequest De- 
feated—Disposition to testator’s stepsons, 
which was conditional on death of testator’s 
spouse, was Gefeated when spouse survived 
even though she was barred by statute from 
taking under will because of divorce. Jn re 
Estate of Freeman, 651 P.2d 1071 (App.), 100 
B.L.J. 4:386. 


West Virginia (1982) Extrinsic Evidence Ad- 
mitted on Issue of Life Estate—Where lan- 
guage of will concerning right of testatrix’ sons 
to live in her house for life was unclear, ex- 
trinsic evidence as to the circumstances sur- 
rounding execution of the will was admissible. 
Bybee v. Kinser, 294 S.E.2d 195, 100 B.L.J. 
197. 
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§ 69.15 Presumption of testamentary 
transfer of entire estate. 

Georgia (1982) Fee Interest Devised—Will 
bequeathing entire estate to wife and stating 
testator’s “desire that at her death, that my es- 
tate go to our son” gave wife a fee interest in 
the estate. Chandler v. Chandler, 292 S.E.2d 
685, 100 B.L.J. 88. 


§ 69.20 Specific bequests. 

Illinois (1982) Provision in Codicil En- 
forced—Tenant who was in possession at ex- 
ecution of codicil and at testator’s death was 
not entitled to benefits of will where he was not 
in possession at death of life tenant. Harins v. 
Harins, 440 N.E.2d 325 (App.), 100 B.L.J. 
4:387. 


Kansas (1982) Joint, Contractual Will— 
Conveyance for Consideration—Testatrix was 
able to convey residence for consideration un- 
der terms of joint and mutual will which was 
found to be contractual. Long v. Buehler, 648 
P.2d 270 (App.), 100 B.L.J. 88. 


§ 69.25 Personal property. 

Arizona (1982) Jewelry Held to Be Personal 
Effect—Jewelry worn by testatrix was “per- 
sonal effects” within meaning of will even 
though it was kept in safety-deposit box. Jn re 
Estate of Geis, 645 P.2d 1264 (App.), 100 
B.L.J. 198. 


Illinois (1982) Term “Securities” in Will In- 
cluded Certificates of Deposit—Bequest of se- 
curities to testatrix’ nieces and nephews was 
held to include certificates of deposit. Jn re Es- 
tate of Fenton, 440 N.E.2d 222 (App.), 100 
B.L.J. 4:388. 


§ 69.40 Residue of estate. 

Florida (1982) Devise of Homestead Void: 
Passes by Intestacy—Where devise of home- 
stead to spouse for life was void, homestead 
was passed to testator’s heirs through intes- 
tacy. In re Estate of Mueller, 419 So. 2d 784 
(App.), 100 B.L.J. 4:389. 


Illinois (1983) Bequest Not Reduced by Debts 
and Expenses—Bequest of “one-third (1/3) of 
my probate estate” to surviving spouse was in- 
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terpreted to mean one third of gross estate be- 
fore deduction of administration expenses. /n 
re Estate of Britt, 445 N.E.2d 367 (App.), 100 
B.L.J. 656. 


§ 69.45 Lawful debts of testator. 


Texas (1982) Statutory Lien for Debt Had 
Priority—Lien for medical services which 
arose at decedent’s death had priority over lien 
of bank given several months after decedent 
died by one of his heirs. Janes v. Commerce 
Fed. Sav. & Loan Ass’n, 639 S.W.2d 490 
(App.), 100 B.L.J. 4:389. 


§ 70.10 Class gifts. 

North Carolina (1982) Gift to Class: Per Cap- 
ita Distribution—Gift to nieces and nephews in 
will was bequest to a class and required a per 
capita distribution despite the use of the phrase 
“per stripes” by testator. Wachovia Bank & 
Trust Co. v. Levengood, 294 S.E.3d 319, 100 
B.L.J. 198. 


Ohio (1981) Payable on Death Account: Nat- 
ural Persons Only Beneficiaries—Fact that 
only a natural person may be the beneficiary of 
a “payable on death” certificate of deposit did 
not create an unreasonable and arbitrary 
classification which discriminated against cor 
porations. Powell v. City Nat’] Bank & Trust 
Co., 440 N.E.2d 560 (App.), 100 B.L.J. 
4:390. 


Texas (1982) Gift to Named Siblings Given to 
Survivor—Bequest in will of half interest in 
real property to surviving brothers and sisters 
who were named was not gift specifically to 
named beneficiaries but only to survivor of 
them. Perry v. Hinshaw, 633 S.W.2d 503, 100 
B.L.J. 199. 


§ 70.20 Adopted children. 

Massachusetts (1983) Adopted Child of 
Beneficiary Denied Share of Trust Assets— 
Adopted child of named beneficiary of trusts 
was not entitled to share of trust corpus where 
law at death of testatrix was that use of word 
“child” included adopted children of testratrix 
but not adopted children of others. New En- 
gland Merchants Nat’! Bank v. Groswold, 444 
N.E.2d 359, 100 B.L.J. 657. 


West Virginia (1982) Adopted Children: Law 
in Effect at Decedent’s Death Controls— 


Where inheritance rights were broadened by 
intestacy statute in effect at date of death of 
person from whom an adopted child would 
take, that statute controls and not law in effect 
at date of adoption. Morgan v. Mayes, 296 
S.E.2d 34, 100 B.L.J. 4:390. 


§ 70.45 Beneficiary’s option to 

purchase estate property. 
Florida (1982) Claim Against Estate Barred— 
Claim to enforce option was barred by non- 
claim statute. Grossman v. Selewacz, 417 So. 
2d 728 (App.), 100 B.L.J. 199. 


Missouri (1983) Exercise of Option on Ap- 
pointment of Administrator Valid—Option ex- 
ercised within thirty days of appointment of 
executor was valid even though option agree- 
ment stated that option should be exercised 
within thirty days of decedent’s death. Jn re 
Estate of Weinsaft, 647 S.W.2d 179 (App.), 
100 B.L.J. 750. 


§ 70.60 Ademption doctrine. 


Delaware (1982) Devise of Real Estate 
Adeemed—Testatrix’ sale of real estate prior 
to her death worked ademption on specific de- 
vise of that property so that it passed by intes- 
tacy in absence of residuary clause. /n re Estate 
of Hobson, 456 A.2d 860, 100 B.L.J. 750. 


Florida (1982) Sale of Bequeathed Stock—No 
Ademption—Specific devise of stock did not 
adeem where testator sold stock back to cor- 
poration and received promissory note and 
mortgage. Specific devisees were entitled to 
note and mortgage in lieu of stock. Fla. Stat. § 
732.606(2)(a). This subsection was held to ap- 
ply to all testators, not just those under a dis- 
ability. Ott v. Ott, 418 So. 2d 460 (App.), 100 
B.L.J. 305. 


Virginia (1982) Specific Devise Not 
Adeemed—Specific devise of real property 
which was the subject of a conditional execu- 
tory land sales contract was not adeemed where 
vendees exercised option in contract after 
death of vendor. Bauserman v. DiGiulian, 297 
S.E.2d 671, 100 B.L.J. 565. 


F. TRUSTS 


§ 71. Formal requisites of trusts. 


Ohio (1981) General Warranty Deed: All 
Grantor’s Interest Conveyed—Debtor was 





held to have conveyed all his interest in prop- 
erty to bank by general warranty deed even 
though word “trustee” followed bank’s name 
as grantee. Insurance Co. of N. Am. v. First 
Nat’! Bank of Cincinnati, 444 N.E.2d 456 
(App.), 100 B.L.J. 647. 


Texas (1982) Property Held by Guardian Li- 
able for Maintenance Expenses—Corpus of es- 
tate of testatrix’ two incompetent sons, in the 
hands of a legally appointed guardian, was not 
a trust so as to exempt it from liability for the 
support and maintenance of the sons who lived 
in a state home for the mentally retarded. State 
v. Whitaker, 638 S.W.2d 189 (App.), 100 
B.L.J. 305. 


§ 71.10 Intention to create. 


Pennsylvania (1982) Relation Between Mort- 
gagors and Mortgagees—Debt or Trust—In 
class action challenging practice of banks of 
requiring monthly payments of one-twelfth of 
annual taxes, assessments and insurance with- 
out compensating mortgagors for use of their 
money, there was a material issue of fact as to 
whether the parties intended to enter into a trust 
relationship. Buchanan v. Century Fed. Sav. 
& Loan Ass’n, 452 A.2d 540, 100 B.L.J. 557. 


§ 72.05 Inter vivos. 


Colorado (1982) Limitation That Widow Re- 
main Unmarried Valid—Provision in inter vi- 
vos trust directing payment of income to set- 
tlor’s widow as long as she remained 
unmarried was not void as against public pol- 
icy. In re 1942 Gerald H. Lewis Trust, 652 
P.2d 1106 (App.), 100 B.L.J. 467. 


Pennsylvania (1983) Inter Vivos Gift of Safe- 
Deposit Box Contents Not Proven—Plaintiff 
was not entitled to contents of safe-deposit box 
where no inter vivos gift was proven. Judson 
Post Estate v. Commonwealth Bank & Trust 
Co., 456 A.2d 1360, 100 B.L.J. 751. 


Texas (1982) Valid Inter Vivos Trust: Not 
Subject to Intestacy Laws—Residue of valid 
inter vivos trust was nonprobate in nature and 
passed to remainderman without being subject 
to laws of intestacy. Cisneros v. San Miguel, 
640 S.W.2d 327 (App.), 100 B.L.J. 467. 
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§ 72.10 Testamentary. 

Maine (1982) “On Condii‘cn” Devise Vested 
in Devisee—Devise made to son on condition 
that he support his incompetent brother created 
a charge on the land and not a condition s-*b- 
sequent so that son was fully vested with title to 
property..Whicher v. Abbott. 449 A.2d 353, 
100 B.L.J. 306. 


§ 72.45 Totten. 


U.S. District Court, N.D. Cal. (1982) Totten 
Trusts: Beneficiary Takes on Death of Both 
Co-Trustees—Where “Totten” trusts named 
co-trustees, accounts were not payable to 
beneficiary until after death of surviving co- 
trustee. Brown v. Hermann, 551 F. Supp. 201, 
100 B.L.J. 558. 


§ 72.50 Constructive. 

Montana (1982) Killer Entitled to Half Jointly 
Held Property—Widow who possibly feloni- 
ously killed her husband was entitled to retain 
undivided half interest in their jointly held 
property and no constructive trust was imposed 
on the retained interest for the benefit of the 
husband’s heirs. Jn re Estate of Matye, 645 
P.2d 955, 100 B.L.J. 200. 


§ 73. Powers and duties of trustee. 
New Jersey (1982) Bond Issued to Trustee En- 
forceable: Accounting Proceeding—Bond is- 
sued to trustee was enforceable even though 
trustee did not disclose fact that beneficiary had 
brought action to compel accounting. Jn re 
Polerski Estate, 452 A.2d 469 (App.), 100 
B.L.J. 566. 


§ 73.05 In general. 

Texas (1982) Trustees Lacked Authority to 
Execute Lease—Where testator required exec- 
utors to file a final report in order to close estate 
and activate trust, trustees had no authority to 
execute lease before final report was filed. Lar- 
son v. Enserch Exploration, Inc., S.W.2d 61 
(App.), 100 B.L.J. 566. 


§ 73.10 Invasion of trust corpus. 

Georgia (1982) Invasion of Corpus Strictly 
Construed—Provision allowing invasion of 
trust corpus for husband’s benefit was strictly 
construed in accordance with testatrix’ in- 
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tention. Warner v. Trust Co. Bank, 296 S.E.2d 
553, 100 B.L.J. 468. 


§ 73.25 Prudent investment. 


Florida (1983) Trustee Not Liable for Decline 
in Stock Value—Trustee acted reasonably by 
holding stock even when value dropped and by 
holding large sum in interest-bearing account 
in anticipation of litigation. Barnett v. Barnett, 
424 So. 2d (App.), 100 B.L.J. 566. 


Georgia (1983) Settlor Waived Trustee’s Duty 
to Act Prudently—Under terms of trust agree- 
ment, trustees were released from restrictions 
of legal list rule and from duty of acting as 
prudent men and could not be held liable ex- 
cept in the exercise of bad faith. Perling v. 
Citizens & So. Nat’! Bank, 300 S.E.2d 649, 
100 B.L.J. 752. 


§ 74. Modification and termination. 


Pennsylvania (1982) Irrevocable Trust: Addi- 
tion of Successor Trustee Permitted—Settlor 
of an irrevocable trust could amend a declara- 
tion of trust to name a contingent trustee to 
serve in the event that the named trustees die 
prior to termination of the trust. Jn re Harader 
Trust, 449 A.2d, 100 B.L.J. 307. 


§ 75.10 Rule against perpetuities. 
Virginia (1982) Survivor of Life Beneficiary 
Had Vested Interest—Where both of testator’s 
sons survived life beneficiary of trust, their in- 
terest vested even though one son died without 
leaving issue before the trust corpus was dis- 
tributed. Thomas v. Thomas, 294 S.E.2d 795, 
100 B.L.J. 307. 


VOLUME Ii 


Part IV—ARTICLE 3, 
COMMERCIAL PAPER 
(U.C.C. Arr. 3) 


A. KINDS OF COMMERCIAL PAPER 
AND PARTIES 


§ 78. Promissory notes (U.C.C. 

§ 3-104(2)(d)). 
U.S. District Court, N.D. Ill. (1982) For- 
bearance From Suit as Consideration— 


Forbearance from suit was adequate consid- 
eration to support note and personal guaranty. 
Citibank, N.A. v. Bearcat Tire, A.G., 550 F. 
Supp. 148, 100 B.L.J. 457. 


Arkansas (1982) Substitute Promissory Note: 
Original Note Paid—Defendant who signed 
original note was released from liability on that 
note as substitute for original one and de- 
fendant did not sign the second note. Brandon 
v. Worthen Bank & Trust Co., 639 S.W.2d 66 
(App.), 100 B.L.J. 378. 


Georgia (1982) Release Did Not Bind Title 
Insurer—Title insurer was not barred from en- 
forcing provisions of note it purchased by re- 
lease entered into by lender and debtor con- 
cerning same property that secured insurer’s 
note. Belvedere Builders, Inc. v. First Am. Ti- 
tle Ins. Co., 296 S.E.2d 245 (App.), 100 
B.L.J. 458. 


§ 80. Checks (U.C.C. § 3-104(2)(b)). 


U.S. District Court, S.D.N.Y. (1982) Mail 
Fraud as Predicate Federal Felony—Mail fraud 
was held to be a predicate federal felony on 
which a conviction for bank robbery could rest. 
United States v. Pick, 550 F. Supp. 123, 100 
B.L.J. 459. 


§ 80.05 Checks, in general. 


U.S. Supreme Court (1982) Check Kiting Is 
Not a Federal Criminal Offense—The act of 
depositing in federally insured banks several 
checks that were not supported by sufficient 
funds did not involve the making of “false 
statements” in violation of 18 U.S.C. § 1014. 
Williams v. United States, 102 S. Ct. 3088, 
100 B.L.J. 70 


B. NEGOTIABILITY AND ESSENTIAL 
ELEMENTS OF NEGOTIABILITY 


§ 85.10 Ambiguous capacity. 


Missouri (1982) Indorsers Personally Li- 
able—Where indorsement on back of note was 
unambiguous, parol evidence was inadmis- 
sible to show that individuals actually signed in 
a representative capacity. State Bank of Fish v. 
Omega Elec., Inc., 634 S.W.2d 234 (App.), 
100 B.L.J. 191. 
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C. TRANSFER AND NEGOTIATION 


§ 95.30 Restrictive indorsement. 

New York (1982) Bank Liable for Failure to 
Follow Restrictive Indorsement—Bank was li- 
able for violating its duties by failing to pay on 
an instrument in accordance with its restrictive 
indorsement. Spielman v. Manufacturers Han- 
over Trust Co. , 454 N. Y.S.2d 743 (App. Div. 
2d Dep’t), 100 B.L.J. 379. 


D. RIGHTS OF HOLDER AND 
DEFENSES 


§ 99. Holders in due course, 
in general (U.C.C. §§ 3-302(2), 
3-302(3), 3-302(4)). 
Georgia (1982) Holder in Due Course Not 
Subject to Defense—Holder in due course of 
conditional sales contract and promissory note 
was not subject to buyer’s assertion of a breach 
of warranty claim against it. Design Eng’r v. 
Cessna Fin. Corp., 296 S.E.2d 195 (App.), 
100 B.L.J. 460. 


§ 99.30 Payee as a holder in 
due course. 

Louisiana (1982) Payee Not Holder in Due 
Course—Where car purchased by defendants 
was defective, there was a failure of consid- 
eration and seller, who was owned by same 
individual as finance company, was not a 
holder in due course of note executed by 
defendants. Courtesy Fin. Servs., Inc. v. 
Hughes, 424 So. 2d 1172 (App.), 100 B.L.J. 
559. 


§ 100. Requirements of a holder in due 
course (U.C.C. §§ 3-302(1), 
3-303, 3-304). 
New York (1982) Bank Not Holder in Due 
Course: Payment Inconsistent With In- 
dorsement—Where bank did not comply with 
conditions of indorsement which it supplied, it 
did not give value and could not be a holder in 
due course based on that indorsement. Marine 
Midland Bank v. Price, Miller, Evans & Flow- 
ers, 455 N.Y.S.2d 565, 100 B.L.J. 559. 


§ 100.45 Notice. 


U.S. District Court, S.D.N.Y. (1983) Em- 
ployee’s Fraud: Holder-in-Due-Course Issue— 
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Summary judgment was inappropriate where 
issue of material fact existed as to issuer’s 
holder-in-due-course status. Travelers Indem- 
nity Co. v. American Express Co., 559 F. 
Supp. 452, 100 B.L.J. 743. 


E. LIABILITY OF THE PARTIES 


§ 106. Signature required for liability 

(U.C.C. §§ 3-401, 3-402, 3-403). 
Alabama (1982) Corporation and Officer Li- 
able on Note—Where owner of closely held 
corporation signed note for corporation and 
then signed it again, he was personally liable 
on the note. Phoenix Girard Bank v. Cannor, 
414 So. 2d 926, 100 B.L.J. 80. 


§ 107.10 Ratification of unauthorized 
signature. 


North Carolina (1982) Ratification of Cor- 
porate Agent’s Action—Where corporation's 
conduct was not wholly consistent with an in- 
tent to affirm its agent’s unauthorized act, 
bank’s motion for summary judgment based on 
corporation’s ratification of agent’s acts was 
denied. American Travel Corp. v. Central Car- 
olina Bank & Trust Co., 291 S.E.2d 892 
(App.), 100 B.L.J. 192. 


§ 109.25 Negligence contributing 
to alteration. 


U.S. Court of Appeals, 10th Cir. (1982) De- 
falcation: Bank Acted Reasonably—Where in- 
surance company did not properly supervise its 
employee, loss from his defalcation had to be 
borne by it rather than by bank that acted in a 
commercially reasonable manner. American 
Nat'l Ins. Co. v. Fidelity Bank, N.A., 691 
F.2d 464, 100 B.L.J. 461. 


§ 118. Liability of guarantor (U.C.C. 
§ 3-416). 

U.S. Court of Appeals, 9th Cir. (1982) In- 
surer as Lessee’s Successor in Possession— 
Insurer did not breach its contract to provide 
lease guarantee insurance where, after be- 
coming defaulting lessee’s successor in pos- 
session, it refused to pay taxes and other ex- 
penses for which the lessee was liable. H.K.H. 
Co. v. American Mortgage Ins. Co. , 685 F.2d 
315, 100 B.L.J. 301. 
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U.S. District Court, N.D. Cal. (1982) Direct 
Action Against Guarantors Upheld—Action 
against guarantors could be pursued without 
first foreclosing on debtor’s mortgaged prop- 
erty. First Pa. Bank, N.A. v. Lugli, 542 F. 
Supp. 73, 100 B.L.J. 80. 


U.S. District Court, N.D. Ill. (1982) Guar- 
antor of Corporate Debt: No Liability After 
Merger—Guarantor of debtor corporation 
could not be held liable for defaults occurring 
after debtor merged with another corporation 
and lost its identity. International Paper Co. v. 
Grossman, 541 F. Supp. 1236, 100 B.L.J. 81. 


U.S. District Court, D. Kan. (1982) Action 
Against Student Borrower Not Time Barred— 
Where United States guaranteed payment of a 
student loan, it was a surety and the statute of 
limitations did not begin to run until the United 
States paid the principal obligor. United States 
v. Gonzales, 541 F. Supp. 783, 100 B.L.J. 82. 


Colorado (1982) Personal Financial Statement 
Not a Guarantee—Corporate principals could 
not be deemed to have personally guaranteed 
debt of corporation merely because they fur- 
nished a personal financial statement along 
with credit application to the creditor. A.R.A. 
Mfg. Co. v. Cohen, 654 P.2d 857 (App.), 100 
B.L.J. 561. 


Rhode Island (1983) Release of Guarantor: 
Co-Guarantor Still Liable—Co-guarantor was 
liable on guaranty even though bank released 
other guarantor from liability. Old Stone Bank 
v. McKinney, 456 A.2d 266, 100 B.L.J. 648. 


Texas (1982) Guarantor Liable: Renewal 
Note—Extension of further credit to a cor- 
poration and acceptance of a renewal note were 
sufficient consideration for guaranty even 
where guarantor received no benefit. Reed v. 
First Nat’] Bank in Dallas, 645 S.W.2d 843 
(App.), 100 B.L.J. 648. 


G. DISCHARGE 


§ 133. Other methods of discharge 
(U.C.C. § 3-606). 

Missouri (1983) Co-makers Released From 

Liability for Half of Loan—Where plaintiffs 

were co-makers of note rather than sureties and 

bank released other co-makers from liability on 

note without consent of plaintiffs and without 


reserving its rights against nonreleased co- 
makers, plaintiffs were released to the extent of 
one-half the value of note and the value of any 
impaired collateral. Bishop v. United Missouri 
Bank of Carthage, 647 S.W.2d 625 (App.), 
100 B.L.J. 744. 


Part V—ARrrTICLE 4, BANK 
DEPOSITS AND COLLECTIONS 
(U.C.C. Arr. 4) 


§ 162. Stale checks (U.C.C. § 4-404). 


Florida (1982) Bank Liable for Checks Hon- 
ored After Account Closed—Where customer 
closed account, the contractual relationship be- 
tween the parties was terminated and bank was 
liable for amount of checks it honored after 
notice that account had been closed. MJZ 
Corp. v. Gulfstream First Bank & Trust, 420 
So. 2d 396 (App.), 100 B.L.J. 379. 


§ 163. Death or incompetence 
of drawer (U.C.C. § 4-405). 

New York (1982) Former Spouse Had No Ac- 
tion Against Bank— Where terms of separation 
agreement signed by plaintiff wife and incor- 
porated by reference into divorce judgment 
were unconditional, plaintiff failed to demon- 
strate any right to the bank account in question 
so that action against bank to credit account 
for sum withdrawn by former husband and to 
place a hold on the account was dismissed for 
failure to set forth a viable claim for damages. 
Queens County Sav. Bank. v. Goldfeder, 453 
N.Y.S.2d 130 (App. Term), 100 B.L.J. 301. 


Part VI—OTHER ARTICLES 
OF THE UCC 


A. ARTICLE 5, LETTERS OF CREDIT 


§ 174.05 Issuer’s duty to honor 
[letter of credit]. 


U.S. District Court, S.D.N.Y. (1982) Letter 
of Credit: Substantial Compliance Suffi- 
cient—Where demand under letter of credit 
substantially complied with its terms, bank’s 
payment pursuant to that demand was reason- 
able and proper, and strict compliance with the 
terms of the letter of credit was not the standard 





applied. Transamerica Delaval, Inc. v. Citi- 
bank, N.A., 545 F. Supp. 200, 100 B.L.J. 
301. 


Illinois (1982) Unconditional Letter of Credit 
Must Be Honored—Bank had to honor uncon- 
ditional letter of credit even though underlying 
contract had been breached. Professional Mod- 
ular Surface v. Uniroyai, 440 N.E.2d 177 
(App.), 100 B.L.J. 380. 


§ 175. Documents in compliance 
with requirements of letter 
(U.C.C. § 5-114(1)). 


U.S. District Court, N.D. Il. (1981) Bank’s 
Hypertechnical Agreement on Letter of Credit 
Rejected—Where some of documentation 
presented by beneficiary of bank’s letter of 
credit referred to name formerly used by 
beneficiary, the documentation still conformed 
to the letter of credit requirements and the bank 
was liable for payment. Crocker Commercial 
Servs. v. Countryside Bank, 538 F. Supp. 
1360, 100 B.L.J. 83. 


§ 175.10 Obligation to honor 
conforming draft. 


U.S. District Court, S.D.N.Y. (1982) Letter 
of Credit: Discrepancy in Documents Justified 
Dishonor—Confirming bank’s refusal of pay- 
ment under letters of credit was justified where 
discrepancy concerning date of loading goods 
on board ship existed between bill of lading 
and certificate of inspection and weight 
certificate, making documents required for pre- 
sentation by the letters inconsistent on their 
face. Voest-Alpine Int’] v. Chase Manhattan 
Bank, 545 F. Supp. 301, 100 B.L.J. 301. 


§ 176.20 Injunctions disallowed. 


U.S. District Court, N.D. Cal. (1982) Power 
of Court to Enjoin Issuer From Honoring Its 
Letter of Credit—U.S. district court refused to 
grant preliminary injunction enjoining issuing 
banks from paying on letters of credit where 
California law did not permit injunctive relief. 
Agnew v. FDIC, 548 F. Supp. 1234, 100 
B.L.J. 293. 
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C. ARTICLE 9, SECURED 
TRANSACTIONS 


§ 186.35 Financing statements as 
security agreement. 

U.S. Court of Appeals, 8th Cir. (1982) Prior- 
ity of Claims to Crop Decided—United States 
had a perfected security interest in crops which 
was superior to interest of holder of deed of 
trust on property on which crops grew. United 
States v. Newcomb, 682 F.2d 758, 100 B.L.J. 
193. 


§ 188.05 First-to-file rule. 

Pennsylvania (1982) First to File Entitled to 
Account Receivable—Where bank and carpet 
supplier both had valid claim to proceeds of 
sale of carpeting by debtor, bank was entitled 
to proceeds because its financing statement 
was filed first. Bigelow-Sanford v. Security- 
Peoples Trust Co., 450 A.2d 154, 100 B.L.J. 
381. 


§ 188.50 Secured creditor vs. 
federal tax lien. 

U.S. Court of Appeals, 2d Cir. (1982) Pze- 
1978 Insurance payment Not “Proceeds” 
—Government’s tax lien took priority over se- 
cured parties’ inchoate interest in insurance 
proceeds check where check was held not to be 
“proceeds” to which secured interest could at- 
tach. Sanchez v. United States, 696 F.2d 213, 
100 B.L.J. 561. 


§ 189.05 Necessary filing of financing 
statement. 


U.S. Court of Appeals, 3d Cir. (1982) 
Financing Statement Secured Future Ad- 
vances—A financing statement which made no 
express provision for future advances never- 
theless afforded the creditor security in the 
original collateral for such advances. Credit 
Alliance Corp. v. Jebco Coal Co., Inc., 688 
F.2d 10, 100 B.L.J. 383. 


New Jersey (1982) After-Acquired Clause 
Not Mandatory in Financing Statement— 
Financing statement need not include the after- 
acquired property clause where the basic secu- 
rity agreement has the clause mentioned. 
Pinkerton’s. Inc. v. John A. Roehling Steel 
Corp., 450 A.2d 1336, 100 B.L.J. 382. 
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§ 189.55 Continuation of security 
interest in identifiable 
proceeds from collection. 


U.S. Court of Appeals, 9th Cir. (1983) Bank 
Retained Security Interest in Vegetables— 
Bank’s security interest in farmer’s vegetables 
and proceeds attached even though food pro- 
cessor which bought vegetables commingled 
vegetables purchased from various farmers. 
However, holder of security interest in food 
processor’s inventory was entitled to share in 
fund created by sale of vegetables since it had 
security interest in vegetables in food pro- 
cessor’s possession other than those grown by 
farmers in whose crops the bank had a security 
interest. Jn re San Juan Packers, Inc. , 696 F.2d 
707, 100 B.L.J. 561. 


§ 189.60 Sale of collateral authorized 

by secured party. 
Florida (1983) Corporate Officer Liable for 
Unauthorized Sale of Collateral—Florida stat- 
ute which declares it a misdemeanor to dispose 
of property subject to a lien without consent of 
the vendor was held not to be inconsistent with 
sections of UCC dealing with unauthorized 
sale of collateral. Littman v. Commercial Bank 
& Trust Co., 425 So. 2d 636 (App.), 100 
B.L.J. 649. 


§ 190.20 Remedy of self-help. 


Wisconsin (1983) Bank Did Not Violate Self- 
Help Repossession Statute—Bank’s cashing of 


life insurance policy assigned to it by debtor 
was not a taking but a conversion which was 
not prohibited by statute. Nelson v. Union 
Nat’] Bank, 330 N.W.2d 225 (App.), 100 
B.L.J. 650. 


§ 190.30 Commercial reasonableness 
of foreciosure sale, 
in general. 
U.S. District Court, N.D. Ill. (1982) Sale Not 
Commercially Reasonable: Guarantors Not 
Discharged—Presumption that value of se- 
cured collateral was equal to amount of debt 
did not entitle guarantors to discharge outright 
in connection with failure to provide adequate 
notice of sale of collateral. Commercial Dis- 
count Corp. v. King, 545 F. Supp. 455, 100 
B.L.J. 301. 


New York (1982) Sale of Stock Commercially 
Reasonable—Sale of stock pledged as col- 
lateral was commercially reasonable where 
debtor had ample notice and where major asset 
of corporation was a disabled oil tanker. Sum- 
ner v. Extebank, 452 N.Y.S.2d 873 (App. 
Div., Ist Dep’t), 100 B.L.J. 302. 


Ohio (1981) Disposition of Collateral at Pri- 
vate Sale—Bank which made loan to de- 
fendant for purpose of paying off a prior lien 
holder and to pay a repair bill was not a retail 
seller so that section pertaining to disposition 
of collateral by retail seller did not apply. First 
Nat’! Bank [of] New Bremen v. Turner, 439 
N.E. 1259 (App.), 100 B.L.J. 384. 
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